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PER CURIAM:

Steven Wayne Goodman seeks to appeal various orders of
the district court entered in his 42 U.S.C. § 1983 (2006) suit.
The district court entered its final order on May 1, 2009. On
May 21, Goodman filed a Fed. R. Civ. P. 59(e)” motion for
reconsideration dated May 14. The certificate of service was
neither notarized nor sworn to under penalty of perjury, and it
stated that the motion was mailed “first class mail, postage
prepaid.” The district court denied the Rule 59(e) motion on
June 18. On July 16, Goodman filed a notice of appeal, dated

July 15, and seeking to appeal inter alia the denial of his

motion for reconsideration and the district court’s May 1 order.
Under Fed. R. App. P. 4(@)@)(A)(iv), a timely motion
to alter or amend the judgment under Fed. R. Civ. P. 59(e) tolls
the time for Tfiling a notice of appeal of the underlying
judgment. In order to be timely, a motion to alter or amend
must be Tfiled within ten days of the entry of judgment 1in

question, and the district court 1is without jJjurisdiction to

The citations i1n this opinion to the Federal Rules of
Appellate Procedure and the Federal Rules of Civil Procedure are
to the Rules iIn effect at the time the relevant documents were
filed 1In district court. The Rules were amended effective
December 1, 2009, to provide different appeal periods and
different methods of calculating dates. These amendments do not
affect the timeliness of Goodman’s appeal because the appeal
period expired before the effective date of the amendments.



extend this time period. Fed. R. Civ. P. 6(b)(2), 59(e). In
this case, due to intervening weekends that are excluded from
time computation under Fed. R. Civ. P. 6(a), Goodman had until
May 15, 2009, to fTile a timely Rule 59(e) motion. While
Goodman”’s motion was dated May 14, i1t was not Tfiled until
May 21.

Federal Rule of Appellate Procedure 4(c)(1) states
that an incarcerated inmate’s notice of appeal i1s deemed filed
when deposited into the institution®s mail system. However, the
Rule further notes that “[i1]f an institution has a system
designed for legal mail, the iInmate must use that system to
receive the benefit of this rule.” For institutions without
legal mail systems, an 1inmate may submit a declaration or

notarized statement consistent with Rule 4(c). See United

States v. Ceballos-Martinez, 387 F.3d 1140, 1144-45 (10th Cir.

2004); see also Porchia v. Norris, 251 F.3d 1196, 1198 (8th Cir.

2001) (holding that, even 1iIn iInstitutions with @legal mail
systems, declaration or notarized statement is still required).
Although the district court apparently considered
Goodman”’s Rule 59(e) motion timely, we find that the record 1is
insufficient to determine when Goodman delivered his Rule 59(e)
motion to prison officials for TfTiling and whether he
appropriately followed proper channels for legal mail.

Resolution of these questions is determinative of the Iissues
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properly before this court on appeal. |If the Rule 59(e) motion
was not timely filed, the time to appeal the underlying judgment
was not tolled, thus rendering untimely Goodman’s appeal of all
orders prior to June 14, 2009.

Accordingly, we remand to the district court for a
determination of whether Goodman’s Fed. R. Civ. P. 59(e) motion
was timely fTiled. The record, as supplemented, will then be
returned to this court for further consideration. We deny

Goodman®s motion to recuse.

REMANDED



